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Abstract

Islamic Figh is the representative of legal aspect of Islam. It
has been originated and established on direct teachings of
Qurqn and Sunnah of the Holy Prophet Muhammad
(SAW).These two sources are called primary sources of
Islamic law. There are some supplementary sources to the
primary sources; Isti psan (Juristic Preference) is one of
these. Orinetalist’'s studied and produced literature on
Islamic law. Isti psan has also been discussed by them but
they have different opinions about its origin and its role in
Islamic law. In this article their opinions are being critically
analyzed and the definition, role and types of Isti san being
presented according to Muslim’s viewpoint. This research
concluded that the Goldziher, Joseph Schacht, MicDonald,
David Pearl, and Benjamin Jokisch explanations about the
establishment of Isti psan are not correct.
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“Goldziher, judging from the sources at his disposal,
concluded that Abu hanifa himself established the

principle of istihsan™*
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“The technical term for it appears, as far as [ know, for
the first in abu Yusuf."?
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"Departure from Qiyas and acting in accordance with a

given situation was a method not peculiar to the Iraq,

Jurists. Umar's acts of Ijtihad, e.g. stopping the amputation

of the hands of thieves during the days of famine,

declaring three talag pronouncements as triple divorce,

banning the sale of slave-mothers, prohibiting marriage

with the women of ahl al-kitab in certain cases, and so on,

in fact fall under istihsan. This term was not used before
the Iraqis but the principle and concept was in existence

n4

there.
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"Ra'y Has a flexible and dynamic nature, It decides the

cases in the light of the spirit, wisdom and justice in Islam.
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It is a well-considered and balanced opinion of a person
who aspires to reach a correct decision. Ra'y in the words
of Ibn qayyim, is a decision which the mind arrives at after
thinking, contemplation and genuine search for truth in a
case where indications are conflicting. In other words, Ra'y
stands for the decision thatwould have been taken, either
by revelation if it were to come down on that occasion, or

by the prophet if had been there."’
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"Is the one that the legist, in spite of the fact that the
analogy of the fixed code clearly points out to one course

considers it better to follow a different one."®
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“Later scholars traced back concepts introduced by istihsan
to a hadith.”*
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“That the term Istihsan (equity/preference) is a translation
of Aequitas appears not only from the frequent use of this
principle both in the Asl (book of Imam Shaybani) and the
Digests (Roman law) but also from the historical
context.Shaybani interpreted this principle in the same

way as the Christian canonists who transformed the
Roman principle of equity into the Christian principle of

“preference” Aequitas canonica.”*
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